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QUESTION PRESENTED 


In the opinion of the appellee the following question 
is presented: 


Was appellant denied due process of law when during 
trial, the court permitted a co-defendant to plead guilty. 
And if such denial took place may appellant raise the 
issue by a collateral attack on the judgment under 28 
U.S.C. 2255. 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 8, 1960 a thirty-five (35) count indict- 
ment was filed charging appellant and one Herman Wo- 
mack with violations of 18 U.S.C. 371, 1461 and 22 
D.C.C. 2001. Stanley Dietz, Esq., entered an appearance 
for both defendants on December 13, 1960 on the date 
of the arraignment and the defendants were released on 
bond. Trial commenced before Judge Alexander Holtzoff 
on January 10, 1961. On January 12, 1961, defendant 
Herman Womack pleaded guilty to the first count of the 
indictment.’ 


1The record reveals the following events occurred at the time 
Womack entered his plea. 
MR. DIETZ: May counsel approach the bench? 
THE COURT: Yes. 
(AT THE BENCH) 
MR. DIETZ: Good morning, your Honor. I have just been 


(1) 
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Appellant’s trial continued six more days and a verdict 
of guilty returned on twenty-eight (28) counts, the re- 
maining having been dismissed by the government. On 


informed by a newspaper man that the Court of Appeals gave 
2 decision in the Womack case. I didn’t know; no one had 
notified me. 

THE COURT: That is the reason I am a few minutes late, 
because it came in and I stopped to read it. 

Have you seen it? 

MR. SMITHSON: That was our law clerk who was just 
slipping me the opinion. I had heard it was down and had a 
brief glimpse of one page, but I have not read it. 

THE COURT: The Court of Appeals, in stronger language 
than it ordinarily uses, more emphatic language, in affirm- 
ances, affirms the conviction unanimously and refers to the 
fact that my sentence was comparatively moderate. 

MR. SMITHSON: That is right, your Honor. 

MR. DIETZ: Would your Honor give me a minute or two 
to read it over before we start with the trial this morning? 

THE COURT: Yes, of course, In the meantime, the jury 
will be inspecting the exhibits. You go ahead and read it 
over. Then you might think about future possibilities. 

MR. DIETZ: Yes. 

THE COURT: All right, you go ahead. 

(Pause.) 

(IN OPEN COURT:) 

MR. DIETZ: May counsel approach the bench? 

THE COURT: Yes, you may come to the bench, gentlemen. 

(AT THE BENCH) 

MR. DIETZ: Would your Honor consider giving me a few 
minutes to talk with the defendant in privacy back there? 

THE COURT: Yes, You mean for five or ten minutes? 

MR. DIETZ: Five I think will be enough. 

MR. SMITHSON: May I inquire of Mr. Dietz, is there 
any possibility as to both defendants? 

MR. DIETZ: My honest and most sincere opinion is that 
Mr. Heinecke is never going to enter any plea in this case. 
He feels that he is justified and right. 

THE COURT: He is entitled to his day in court, which 
will be cheerfully accorded to him. 

MR. SMITHSON: Yes, your Honor. The only thing I have 
in mind, I am in such an awful position with regard to my 
calendar, it would have eased my burden somewhat. 

THE COURT: You go ahead and take your client, if you 


wish. 
MR. DIETZ: Thank you. 
(Mr. Dietz and defendant Womack entered the cell block 
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January 27, 1961 defendant Womack moved to withdraw 
his plea of guilty and submit to a mental examination. 
The motion came on the date of sentencing of Womack 


and subsequently returned.) 

(IN OPEN COURT:) 

MR. DIETZ: May counsel approach the bench? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. DIETZ: Would your Honor extend to me the further 
convenience of being able to discuss this matter with the 
United States Attorney? 

THE COURT: Yes, indeed. If you would rather discuss it 
outside the courtroom you may step outside the courtroom for 
a few minutes. 

MR. DIETZ: May I make this suggestion, your Honor. 
This will take a good five or ten minutes. I believe. I don’t 
like to see you sitting up here. 

THE COURT: I think I will take a fifteen minute recess. 

MR. DIETZ: That might be wise. 

THE COURT: Yes. 

(IN OPEN COURT) 

THE COURT: At the request of counsel, for reasons that 
the Court deems good and sufficient we will take a fifteen 
minutes recess. (Stenographic Minutes, p. 28-31). 

6. Then the following proceedings took place out of the 
presence of the jury: 

(Following a “recess, the following proceedings were had 
out of the presence of the jury:) 

MR. SMITHSON: Your Honor, since the jury is excluded 
I think we can speak here. 

THE COURT: Yes, indeed. The jury is not in the court- 
room, it is in the jury room. 

MR. SMITHSON: In view of the offer of the defendant 
Herman Lynn Womack through his counsel, Mr. Dietz, to plead 
guilty to Count 1 of the indictment, the Government will 
accept that plea as to that defendant. I understand that the 
defendant Heinecke does not desire any disposition. 

THE COURT: The case then will go on as to the defendant 
Heinecke? 

MR. DIETZ: Yes. 

THE COURT: Very well. 

(Thereupon, a plea of guilty as to the Count 1 of the in- 
dictment was made by defendant Womack.) 

MR. DIETZ: We are ready to proceed, your Honor. 

THE COURT: Very well. Before we bring in the jury I 
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and it was denied. New counsel entered an appearance 
for Womack. Appellant was sentenced on the same day 
to a number of concurrent sentences. On March 7, 1961 


would like to have counsel come to the bench. 

(AT THE BENCH:) 

THE COURT: Now, we have to be realists, gentlemen. 
Defendant Womack has pleaded guilty to one count, and while 
the Government has not made a statement to that effect, I 
assume on sentence it will move to dismiss the other counts. 

MR. SMITHSON: That is correct, your Honor. 

THE COURT: Now the case is to proceed as to the co- 
defendant Heinecke. It is not humanly possible to keep from 
the jury the fact that defendant Womack has pleaded guilty 
because I certainly shall have to apprise the jury that the 
case as to Womack has been disposed of and we will proceed 
only as to Heinecke, because the jury has to know that. 
Moreover, it will see Womack’s absence from the courtroom. 

You know, sometimes we try to live in a fool’s paradise in 
thinking that you can keep things from the jury. You can- 
not. I know some Court of Appeals Judges who do not try 
cases seem to think that you can put a jury either in a 
vacuum or a water-tight compartment or in cellophane and 
keep things from them, but you cannot. You can refrain from 
telling them things, but they will find out anyway. 

MR. SMITHSON: That is right, your Honor, and actually 
it only increases unwarranted speculation in the mind of 


juries. 

THE COURT: Exactly. So I am going to inform the jury 
that the case as to the defendant Womack has been disposed 
of—they have to know that—and proceed only as to defendant 
Heinecke. I am not going to use the words pleaded guilty, I 
am just going to say it had been disposed of. Now so much 
for that. (S.M. 31-33) 

7. Thereafter the Judge told the jury: 

(IN OPEN COURT:) 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box.) 

THE COURT: Ladies and gentlemen of the jury, you may 
be wondering why there has been a cessation of proceedings 
for a little while and what has happened. While I shall not go 
into details because it is not necessary or desirable to do 80, 
I think you should be informed, as you will observe, the de- 
fendant Womack is no longer in the courtroom. The case 
as to him has been disposed of. From now on the case will 
go on only as to the co-defendant Alfred Heinecke, who you 
see seated at the counsel table with his counsel, Mr. Dietz. 

(J.A. 5a-9a) 
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this Court reversed the decision of the trial court relating 
to defendant Womack and permitted him to withdraw his 
plea of guilty. Subsequently on March 10, 1961 a doctor 
on the staff of Legal Psychiatric Service advised the trial 
court that Womack was competent to stand trial. How- 
ever, the government moved for a mental examination 
and Womack was hospitalized for a ninety (90) day ex- 
amination. St. Elizabeths Hospital reported on May 26, 
1961 that Womack was mentally competent to stand trial 
although he was suffering from a mental illness on the 
date of the offenses charged. Appellant appealed his 
conviction. Heinecke v. United States, 111 U.S. App. 
D.C. 98, 294 F.2d 727 (1961), cert. denied, 368 U.S. 901 
and it was decided adversely to him. 

On August 17, 1962 appellant moved for a new trial 
under 28 U.S.C. 2255 alleging improper action by the 
trial court in accepting the plea of Womack during trial, 
and further that the law relating to obscenity had changed 
since his conviction and he would not be guilty under a 
new Supreme Court test (J.A. 4a-15a). The government 
opposed the motion and the trial judge denied it in a 
formal opinion (J.A. 20a-26a). The court noted that no 
objection was taken to Womack’s entering a plea of 
guilty nor was there a motion for a mistrial. The court 
also concluded that procedural matters are non-reviewable 
by collateral attack. The suggestion that a subsequent 
change in the law would warrant reopening the judgment 
of the case was also rejected by the trial judge. 

From the denial of his motion, appellant appeals. 


STATUTE INVOLVED 


Title 28 U.S.C. § 2255 provides, in pertinent part: 


Federal custody: remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be alensed upon the ground that the sen- 


tence was imposed in violation of the Constitution 
or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that 
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the sentence was in excess of the maximum author- 
ized by law, or is otherwise subject to collateral at- 
tack, may move the court which imposed the sentence 
to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be 
served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or other- 
wise open to collateral attack, or that there has been 
such a denial or infringement of the constitutional 
rights of the prisoner as to render the judgment 
vulnerable to collateral attack, the court shall vacate 
and set the judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may entertain and letermine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not 
be entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court 
which sentenced him, or that such court has denied 
him relief, unless it also appears that the remedy 
by motion is inadequate or ineffective to test the 
legality of his detention. 


SUMMARY OF ARGUMENT 


The appellant was not denied due process of law under 
the facts of this case when the trial judge accepted a 
guilty plea from a co-defendant. Appellant sought no 
relief at the trial level nor did he raise the issue on a 
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direct appeal decided adversely to him. In any event the 
nature of relief sought is not cognizable under 28 U.S.C. 
2255. 


ARGUMENT 


Appellant Was Not Denied Due Process Of Law When 
During Trial, The Court Permitted A Co-Defendant To 
Plead Guilty 


This is an appeal from a denial of a motion under 
28 U.S.C. 2255, to vacate a sentence and a judgment of 
conviction, and for a new trial. The motion was denied 
in a written opinion contained in the joint appendix (J.A. 
20a-26a). In the District Court appellant alleged two 
grounds for relief. 


1. That the defendant was unduly prejudiced by the 
fact that a co-defendant pleaded guilty in the 
course of trial. 

2. That subsequent to the final disposition of the 
case the Supreme Court changed the definition of 


“obscenity”. 
In his present appeal appellant appears in the format 
of his brief to again assert both issues but upon reading 
the brief it is apparent that the second issue is discussed 
only by way of observation and not urged upon appeal. 
Appellant in his brief states: 


“While it is true, as the trial judge also pointed 
out, that a subsequent change in the law does not 
warrant the reopening of a judgment, in the instant 
case there is again a distinguishing characteristic: a 
new trial should be granted in any event because 
the conduct of the appellant’s trial violated due pro- 
cess, In awarding such a new trial, it is relevant to 
observe that under Supreme Court decisions as they 
now stand, the appellant’s material is not obscene.” 
(Br. p. 6) 

The issue not being urged upon appeal will not be dis- 
cussed by appellee except to note that Warring v. Colpoys, 
74 App. D.C. 308, 122 F.2d 642 (1941), cert. denied, 314 
U.S. 678; United States v. Gaitan, 295 F.2d 277 (10th 


s 


Cir. 1961) : United States v. Gandia, 255 F.2d 454 (2nd 
Cir. 1958) are dispositive of the issue in favor of the 
appellee. 

In his present argument on appeal appellant urges that 
he was denied due process because of the acceptance of a 
plea from a co-defendant during trial. He appears to 
suggest that the jury knew the co-defendant pleaded 
guilty and this knowledge was deterimental to him. He 
fails to specify with any exactness how he was prejudiced 
and cites no definitive authority supporting his position. 
He also fails to consider the fact that no objection was 
made at trial nor was any relief sought on that level. 
No mention is made in appellant’s brief as to why this 
issue was not urged upon direct appeal nor under what 
theory relief should lie under 28 U.S.C. 2255. 

In view of the inexactness of appellant’s position ap- 
pellee will suggest that at the time of the plea of the 
co-defendant the possible remedy for appellant was a 
severance with a mistrial at the request of the defense 
and a new trial ordered. 

The trial judge could certainly accept the plea of the 
co-defendant and permit his withdrawal from further 
participation in the case. This was done in the instant 
case out of the presence of the jury. When the jury 
returned they were advised of the disposition of the co- 
defendant’s case. The trial judge made a fair comment 
on Womack’s absence from the trial to prevent the jurors 
from engaging in idle speculation.» There was no objec- 


2 Appellant considers Womack as if insane at the time of his 
plea and that fact is prejudicial to him. Those irrelevant allega- 
tions are unsupported by the record. The two medical reports in 
the file of this case show Womack competent to stand trial. The 
report that Womack was suffering from a mental illness at the 
time of the crimes charged does not justify the assertion he was 
insane when he plead guilty. 

2 After the co-defendant Womack pleaded guilty the court ad- 
vised the jury: 

“THE COURT: Ladies and gentlemen of the jury, you may 


be wondering why there has been a cessation of proceedings 
for a little while and what has happened. While I shall not 
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iton made by counsel nor any relief sought at that time. 

Appellant proceeded to exhaust his rights on direct 
appeal without ever raising the issue he presently urges 
and now seeks relief under 28 U.S.C. 2255. He is not 
entitled to the relief he seeks for the following reasons. 
First, appellant waived his right of severance or other 
relief by not moving at the proper time. Appellant could 
have moved for a mistrial but he failed to do so. He thus 
waived this objection. United States v. Koritan, 182 F. 
Supp. 148, aff’d, 288 F.2d 516 (3rd Cir. 1960) (failure 
to ask for a severance deemed waived). Second, a sev- 
erance or motion for a mistrial is addressed to the sound 
discretion of the trial court subject to review only for 
a clear abuse. Gori v. United States, 367 U.S. 364 (1961) ; 
Robinson v. United States, 98 U.S. App. D.C. 347, 210 
F.2d 29 (1954) ; Hall v. United States, 83 U.S. App. D.C. 
166, 168, 168 F.2d 161 (1948), cert. denied, 334 U.S. 853. 
Cf. Schaffer v. United States, 362 U.S. 511 (1960). There 


go into details because it is not necessary or desirable to do 
so, I think you should be informed, as you will observe, the 
defendant Womack is no longer in the courtroom. The case 
as to him has been disposed of. From now on the case will 
go on only as to the co-defendant Alfred Heinecke, who you 
see seated at the counsel table with his counsel, Mr. Dietz.” 
(J.A. 9a) 


In his charge the court instructed the jury: 


“Finally, he [Heinecke] is charged with a conspiracy with 
Herman L. Womack and other persons to commit the offenses 
just mentioned. 

“The indictment in this case names two defendants, Herman 
L. Womack and Alfred J. Heinecke. Alfred J. Heinecke is now 
on trial. After the trial started, the case involving Herman 
L. Womack was otherwise disposed of. The manner of the 
disposition of course, does not concern you. The trial has 
continued, as I have stated, as to the second defendant named 
in the indictment, Alfred J. Heinecke, and your verdict on 
each of the counts to be submitted to you will relate only 
to him, that is, Alfred J. Heinecke.” (J.A. 10a) 

«“_ |. The only question for you to determine is whether the 
defendant Heinecke committed the offenses charged in the 
indictment. Everything else is extraneous and must be laid 
to one side. The only person who is on trial in this case is the 
defendant Heinecke and no one else.” (Tr. 702) 
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was no abuse here on the facts and further there was 
no request for relief at the trial level. Third, severance 
or the relief sought by appellant herein is not cognizable 
under Section 2255. Dauer v. United States, 204 F.2d 141 
(10th Cir. 1953), cert. denied, 346 U.S. 889. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
FRANK Q. NEBEKER, 
FREDERICK G. SMITHSON, 
Tram MURPEY, 
Assistant United States Attorneys 
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